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"Entitling a book before it is written", 
said Barrett Wendell, "is like naming a baby" before 
it is born". In giving, before this paper was typed, 
to our ever faithful clerk, a title he could send 
out with his notice of meeting , I disregarded the 
late professor's aphorism. In justification of the 
title, I had planned to contribute a melange composed 
of some vignettes of p.ersons I have known, mixed 
with brief mention of ~arious occurrences of possible 
interest. However, it became apparent, while writing 
the paper, that to descant sufficiently, even on 
three of the components had in mind, would exhaust 
the permissible time for reading and listening, 
render the title inapposite and make relevant to 
it the preacher's, "I gives dem my text and den 
departs from same, never to return." So, without 
further "pro1egomenous babble," I proceed to my 
first subject, entitled, "An Overwhelming Tragedy". 

An undergraduate friend, while I was a 
student at the Harvard Law School, brought to my 
room and introduced to me his classmate, S. Walter 
Kaufmann, of New York City, a pleasant, good-looking 
and intelligent fellow; and our meeting lasted a 
considerable time. 

I did not see him again until . the next 
summer. Vacationing at Keene Valley in the Adiron
dacks, I received a message that a Mr. Kaufmann was 
in the hotel lobby to call on me. Greeting him, I 
was shocked to notice he was blind. He had been 
smitten at college, with malaria, which resulted in 
108s of sight. We talked for a long time and in 
meetings that followed. He always tried to act as 
if he had vision and, though sorely discouraged and 
depressed at not knowing what he was going to do for 
the rest of his life, bore his hlindness bravely. 
I suggested he study law, as others in his situation 
had done; and because I thought, even if he decided 
later not to practice, legal training would be 
helpful in any vocation he might follow. He replied 
that, without being able to see, he could not 
possibly do it. I knew his family were well-to-do, 
and told him that having a secretary would help; 
and added, I had with me a casebook on the law of 
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"Agency", a course I had wanted to take at the 
School, but which had been crowded out by courses 
felt to be of greater urgency. "I am going to be 
at the hotel for about a month", I continued, "so 
you come up here every day or so for a while and we 
can discuss some of the cases included in the case
book and try to ascertain whether you seem to have 
what is called 'the legal mind' aptitude for good 
legal approach to problems with likelihood of 
reaching sound conclusions." With great misgivings, 
he accepted the suggestion. 

It soon definitely appeared to my delight, 
he did indeed PORRRSS 'the legal mind', and the 
probability, despite his impairment, of becoming a 
solid and successful lawyer . So, he gave it a try, 
attended a splendid law school, Columbia, graduated 
with honors and formed what became a well thought 
of firm, Hays, Kaufmann and Lindheim. (Incidentally, 
the bread cast on the waters, came back abundantly 
in the shape of legal matters they referred to me. 
One was for Raphael Tuck & Sons, of London, leading 
publishers that pioneered in early widespread sales 
of beautiful picture p01:;i "kards of placeo, and of 
greeting cards.) Walter and I were for years in 
fri.endly and extensive legal and personal corres
pondence . He was happily married and became the 
i'ather of two children. (Of interest to Cincinnatians 
is that J. Ralph Oorbett, perhaps Oincinnati's 
most generous contributor in money and effort to the 
arts , learning and to all good causes, was, during 
part of this time, Kaufmann's young legal secretary.) 

Then, in the period of the First World 
War, baleful calamity struck Kaufmann and Lindheim. 
T~e~ were lawyers for Edward A. Rumely, an American 
cltlzen, but a protagonist and agent for the German 
Government, in connection with his purchase durin~ 
the ~ar, of controlling interest in the New'York 0 

Evenlng Post. ~nvolved was ownership of his note 
fo~ $100,000 wh~ch Rumely stated to his lawyers was 
oWlng to two Unlted States citizens favorable to 
Germany, but which the United States Government 
contended was in fact due benefiCially to the Imperial 
German Government and t hus seizable by the United 
States Alien Property Custodian. 



3 

. Kaufmann, Lindheim and Rumely were in-
d~cted by ~ federal grand jury. They were charged 
wlth con~plracy to defr~ud ~he United States by 
obs~r~ctln~ and ~re~entlng lt from taking over and 
admlnlsterlng thlS lndebtedness of Rumely and for 
conspiring to conceal the fact that such indebted
ness was beneficially to the German Government and 
of making false and misleading reports to the Alien 
Property Custodian of the United States. 

The trial for conspiracy began in November, 
1920, lasted over thirty court days and about six 
weeks. It involved examination of 166 witnesses. 
Eminent lawyers and citizens testified to the 
lawyers ' excellent reputation and high standing at 
the bar. 670 exhibits were received in evidence and 
the printed record fills four volumes of 2139 pages. 
There was no direct evidence Kaufmann or Lindheim 
knew Rumely's note was due to the German Government, 
but the prosecution relied for proof of conspiracy 
to defraud, on so-called imputed knowledge. Unfor
tunately for the defandants, no objection or exception 
to the portion of the judge's charge on this phase 
was taken by their experienced trial counsel while 
the case was being heard by the jury; but the next 
day, after the jury had retired from the Oourt Room, 
he asked the trial judge to be permitted to take an 
exception to the charge on imputed knowledge. 
According to settled deciSions, this was too late 
and the trial court could and did refuse to permit 
such an exception to be taken. 

Another disadvantage to Kaufmann and 
Lindheim was that, as the judge properly charged, 
there could be no conspiracy requiring conviction, 
unless at least two of the defendants were parties 
to it; and this meant that Rumely, against whom 
evidence of intent to deceive the Alien Property 
Oustodian was strong , had to be acqui tted unless one 
or both of the other defendants were found guilty 
of conspiring with him. The jury, out for nearly 
twenty-four hours, was conceivably reluctant to 
have Rumely, if guilty of deceit, acquitted, solely 
because of a finding by them, neither of the other 
two defendants had conspired with him. 
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All three were found guilty with a strong 

recommendation of mercy for the lawyer defendants. 
The sentence for each defendant, was a year and a 
day in the Atlanta , Georgia, penitentiary. In 
sentenc ing the defendants, the trial judge stated 
if the sentence were only for punishment, he would 
have felt they had already been sufficiently punish
ed and would not impose imprisonment. But as a 
deterrent to discourage others from committing a 
criminal act which might be seriously detrimental to 
the war effort, a sentence of imprisonment for a 
felony was required, with possible relief obtainable 
only through executive clemency. 

The judgment was affirmed July, 1923, with 
a decision of 28 pages printed in 293 Federal Reporter 
532, and certiorari was refused by the United States 
Supreme Court. The opinion of the Court of Appeals 
correctly states, it was without power to review 
the weight of the eVidence, and had to be limited 
solely to inquiry whether there was any evidence to 
support the verdict. 

Later, the sentence was commuted to im
pri~onme~t for on~ year in the Westchester County 
penltent~ary~ Whlte Plains, New York. A second 
commutatl?n reduced the term of imprisonment to one 
month, WhlCh was served. 

Application was made to the President for 
f~rthe~ clemency. In Januaxy, 1925, Kaufmann and 
L~ndhelm were by ~im granted a full and unconditional 
pardon. The Presldent acted in accordance with the 
reco~endation.of his Attorney General (later Mr. 
Justlce and Ch~ef Justice Stone of the Supreme Court) 
He, after examining the record, expressed belief • 
that the petitioners were innocent and that there 
had been offered no credible evidence against them. 
I was aoquainted with Chief Justice Stone. While 
acting with him on a small committee to further the 
idea of an ambulatory faculty to teach and perhaps 
adjudge matters of private international law, I 
mentioned my interest in Kaufmann and asked if it 
was true, as reported, that in his recommenda~ion 
of pardon to the President, he had declared hlS 
belief of innocence of the defendant ~a~ers and 
lack of evidence against them. He saId It was; that 
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he had read the record and was convinced they were 
innocent and there was no real evidence against 
either of them. 

After the conviction, Kaufmann and Lindheim 
were disbarred by a New York Appellate Division 
Court from the practice of law in the State of New 
York under a statute which made convictbn of 
felony automatically ground for debarment. It ~as 
ruled immaterial by the court which ordered thelr 
names stricken from the New York roll of attorneys 
eligible to practice, that the conviction was for 
a crime constituting a felony against the United 
States, md which, in New York State, was not a felony, 
but a misdemeanor against it. After being pardoned 
by the President, Kaufmann and Lindheim applied to 
the same court for reinstatement of eligibility to 
practice. Their plea was reinforced by lawyers 
and judges of distinction, who asse~ted a continued 
faith in them and an abiding and reasoned distrust 
of the justice of the verdict. The Association of 
the Bar of the City of New York, which had initiated 
and prosecuted the disbarment proceeding, resolved 
that it concurred in the petition for reinstatement 
and authorized an attorney to make representation 
to the court accordingly, and this was done. But 
the court denied the application, on the theory 
that the judgment was conclusive; t.hat the court 
could not look into the evidence,and was powerless 
to review the proceedings, because the conviction 
for a felony was still in force, and the pardon 
merely excused, but did not wipe it out. 

Appeals were taken to the Court of Appeals, 
the highest New York court, which, in July, 1927, 
reversed the lower court and remitted the applications 
to it for further proceedings. The unanimous opinion 
of the Co~ of Appeals (In re Kaufmann, 245 N.Y. 423 , 
157 N.E. 730), except for one judge who had been 
absent and did not participate, was by Chief Justice 
Cardozo. It mentioned that the prosecution in the 
criminal case had not even attempted to supply 
direct evidence of any guilty knowledge by the lawyer 
defendants their state~nt of non-enemy ownership to 
the Alien Property Custodian was untrue; and that 
the case against them was based only on circumstantial 
evidence of such guilty knowledge, or what was 
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characterized as imputed knowledge resulting in part 
from not inquiring, ~fter suspicio~ ~ight have been 
aroused. The reviewlng court's oplnlon noted t~e 
probable difficulty of a jury to disentangle eVldence 
and weigh the case made against the lawyer defendant 
petitioners dispassionately and separately from 
Rumely; and also that the correctness of the trial 
court's instructions to the jury on imputed knowledge 
had not been considered in either the trial or upper 
court, because the exception attempted to be taken 
had been submitted too late. The Court added (157 
N.E. at 733): 

"There is grave doubt whether there 
is any evidence of the guilt of 
these petitioners, and doubt still 
graver whethGr the evidence, if any, 
is strong enough to bring persuasion 
that justice has been done." 

Following the New York highest Court 
deCiSion, on remand, the Appellate Division reinstated 
the petitioners to practice. Three months later, 
Kaufmann, who had endured more than six years of 
infamy and agony, died. 

My next subtitle is "Serving on the Loyalty 
Review Board". 

Under Executive Order No. 9835, of President 
Truman! issued in March, 1947, I was appointed by 
thc Unlted States Civil Service Commission a member 
of the newly created Loyalty Review Board. This 
was a Pos~tion i~ i~portance ~nd difficulty. I 
~ccepted It, bellevlng a publlC service would be 
lnvolve~, helpful, in questionsof loyalty, for the 
protectlon of both the Government and its employees 
Included in the Order was power granted to the • 
appointing authority to dismiss an employee if the 
superior had reason to believe him disloyal to the 
United States. The Board members served without 
compensation. 

. The procedures involved hearings, usually 
ln ~anels of three, in many places suiting the con-
venlence of the employee, some distant as, in my 
situation, in the State oi, and Washington, D.C., 
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Massachusetts, Pennsylvania, Minnesota, New York, 
Colorado California, and other states . Our Hoard 
was a re~iewing tribunal and passed on principally 
appeals from adverse findings of employee loy~lty 
made by regional loyalty boards. A weakness ln the 
prescribed procedures of the Board was t~at they. 
called for the FBI to give to the Board lnformatlon 
received by its operatives, sometimes without dis
closing or even knowing the identity of the informant. 
Under the President's Order, the FBI could not dis
close information respecting the identity of an 
informer when to do so might end his usefulness or 
perhaps his life. But the Board were assured that 
when identity information was withheld , it would 
always be accompanied with the FBI's statement as 
to reliability or otherwise of the undisclosed 
informant. And in all the cases in which I sat, 
-Lhe FBI did this dispassionately and frankly, not 
hesitating to say, in some instances, that the 
informant was of doubtful and sometimes of no 
reliability. 

All members of the Board realized that 
the set-up under which they agreed to serve was not 
perfect; thus, it did not give to the employee the 
constitutional right of confrontation and cross 
examination of witnesses as in a criminal case, 
since his was not such . But the members knew if 
they served under the Order, they could not question 
its terms, just as no grantee may dispute the 
vaJ.idi ty and conditions 01· the grant and is bound, 
if he accepts it, to act without cavil under its 
terms. 

The members I served with in this situation 
were agreeable and distinguished. Madam Perkins 
had been Secretary of Labor in President Franklin 
Rooseve~t's Cabinet •. She was fine looking, wise 
and dellghtful, and Ilghtened our labors with keen 
and amusing observations and stories. One concerned 
her ability to serve in a new field of questioned 
loyalty. She likened herself to an alleged cousin 
draft~d for the ar~y and assigned to the cavalry, ' 
who plteously conflded to his captain he had not 
the least knowledge of how to ride, had never been 
on a horse in his life and felt sure it would end 
if he were compelled to ride one. The captain com-
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forted him with, "Don't worry! We have a horse in 
the stable that has never been ridden and you two 
can learn together ." 

Another member was Miss Meta Glass, of 
Virginia, past president of Sweet Briar College, 
a sister of the eminent Senator Glass and, like him, 
a sage and fair-minded aristocrat in the best sense 
of that word . 

Member, Mrs. Charles Sibley from upper 
New York was splendid, and she, with her husband, 
were liberal benefactors of money and effort in 
many undertakings for the public good . 

The chairman was Seth W. Richardson, an 
able Republican, former Congressman and Attorney 
General, from Wyoming . Though a close friend and 
admirer of Senator Wheeler, he was completely non
partisan, and a skilled , impartial and knowing 
administrator . Eliot Wadsworth (Harvard) was a 
Republican former Under Secretary of State; Burton 
French, a former Republican Congressman and professor 
of Government at Miami University. Henry L. Shattuck 
had been a wise, powerful and greatly esteemed 
member of the Massachusetts legislature and of the 
Harvard Corporation, and a most generous donor and 
servant to it and to multiple governmental and 
public causes. Most of the Board, including me, 
were Republicans; but there never was atrace of 
political partisanship in their deciding loyalty 
questions. 

Richardson, chairman, Hon. Harry W. Blair, 
a Republican, who had filled public positions well, 
and I were the panel in what became a cause celebre 
involving Miss Dorothy Bailey, an emploJee . She 
appealed to the Board from an adverse ruling of a 
regional board that had found, on all the evidence, 
reasonable grounds for belief that she was disloyal 
to the Government of the United States and should 
be separated from the service. She, throughout the 
proceedings, was ably represented by the law firm 
of Arnold, Fortas & Porter, requested a hearing, 
testified at it and presented affidavits and other 
e v ide nce in her. :favor . The f'inding of the regional 
board WA. R Rll,odo a :1.."",,-,,l h:-<7 +lro ~ == .. ~~" ., ";,-~ ., "-1>. P"""ru..a:r:y, l'34-:3, 
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Chairman Richardsonadvised the Federal Security 
Agency to that effect. She, through her attorneys, 
asked the full Board, and it refused, to review the 
conclusions of its panel. Miss Bailey then brought 
suit in a United States District Court, making the 
Board, its panel and others defendants, for declara
tory judgment and order directing her reinstatement. 
When that court found against her, she appealed to 
the United States Court of Appeals for the District 
of Columbia . In Bailey v. Richardson, et . al ., 
182 F.2d 46 ' (decided in March, 1950), that court 
with an opinion of two of its members, sustained the 
order of dismissal. The third judge, Edgerton, 
wrote ~ vehement seven page dissent. Certiorari 
was granted by the Supreme Court, which, about six 
months after the argument, in April, 1951, by a per 
curiam opinion (341 u.S. 918) stated only that because 
the court was equally divided, the judgment below 
was affirmed. One justice took no part in the 
consideration or decision of the case . The opinion 
did not show which four justices voted to affirm 
and which to reverse. But, Joint Anti-Fascist 
Refu ee Committee v. McGrath Attorne General et 
al., U.. 3, deClded e same daycs Bailey, 
shows Mr. Justice Douglas, because of his separate 
opinion, in which he animadverted severely on the 
panel and its procedures against Miss Bailey, was 
one who had voted for reversal. The Anti-Fascist 
case d~cision invalidated, as unauthorized, part of 
Executlve Order No. 9835 which the then Attorney 
G~neral had. thought required him, by its terms, 
wlthout notlce ~r ~earin& to designate organizations 
such as the plalntlff as Communist in a list 
furnished.by him ~o the Loyalty Re~iew Board to be 
used to ald t~em ln determining loyalty. The Hatch 
Act also~ ?y lts ~erms, made compulsory dismissal 
of any C1Vll serVlce employee who was a Communist. 

. Actually, the panel decision against Miss 
Ba~ley.was ~or a reason that did not involve con
~tltutlo~a~lty and made expressions such as "faceless 
lnformer lrrelevant . The panel gave her a full 
stateme~t of information they had received, facts 
and basls of ac?usation of being a Communist. She 
had been asked ln the regional hearing and again by 
the panel whether she was such . She replied to both 
"I do not know what you mean by a Communist." I ' 
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told her, reading excerpts from the record before 
us, these showe d she was an intelligent woman, Phi 
Beta Kappa at t he University of Minnesota, a student 
at Bryn Mawr , and that she had specialized in study 
of government and its forms, including study of the 
Communist Party, and I asked whether, according to 
any definition of communism she cared to make, she 
wa s or was not a Communist. She again replied, "I 
do not know wha t you mean by a Communist." 

The real basis of the panel's decision was 
her avoidance of and refusal to answer responsively 
a vital question. That raised a presumption and 
was an admission that a. direc t a.nswer would, if made, 
have been unfavorable to her. Such presumption and 
conclusion are supported by reason, well established 
legal decisions and writings. 

Although the facts f or this basis appear 
in the typewritten transcript of the proceedings, 
unfortunately they were not briefed or included in 
the printed record that went to th~ Court of Appeals 
and Supreme Court. Thus, because not known, they 
were not considered by tho s e courts, or by commen
tators who animadverted unfavorably on the decision 
and panel. 

I asked the Solicitor General's Office, 
representing the Board to i nclude the above so the 
correct fact s could be properly shown and argued. 
But that Office failed to comply with the request. 
The Bailey decision has fr equently been cited and 
has been the sub ject of c omment, much of it pejorative, 
in numerous law review and other articles. So late 
as 1958 , in Greene v. McElroy, et al., 360 U.S. 474 
at 515, Mr. Justice Clark dissenting cited in note 
5, the Bailey opinion and stated regarding the 
several cases that attacked loyalty regulations on 
the ground of not permitting cross examination 'Thi s 
Court has yet to strike down such regulations.' 
Justices Frank furter, Harlan and Whittaker concurred 
in the judgment on the ground that it had not been 
shown either Congress or the President authorized 
the procedures whereby the petitioner's security 
clearance wa s revoked, intimating no views as to 
the validity of those procedures. Justice Harlan, 
PI 509, referred to the Court's traditional and wise 
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rule of not reaching constitutional issues unneces
sarily or prematurely, stating that rule had been 
consistently followed by the Court when faced with 
"confrontation" issues in other security or loyalty 
cases. 

About six years ago my now lawyer and assoc
iate grandson, a student then at Northwestern 
UniverSity Law School, told me his distinguished 
professor in the course on Constitutional Law had 
referred to the Bailey case and expressed surprise, 
regret and failure to understand, how I could have 
decided as I did in the Bailey case. Receipt of this 
information enabled me to send Professor Nathanson 
a reference, I hoped would help him to understand, 
to 25 UniverSity of Cincinnati Law Review 1 (Winter 
1956), a 42 page article by Associate Professor 
Richard L. Strecker and me on "The Loyalty Review 
Board", including (p.19) a statement elucidating the 
non-constitutional ground on which the Bailey panel 
really and rightly decided, and the regrettable 
handling by the Solicitor General's Office in not 
having presented to the courts the real ground of 
the panel's decision. The article recounts some 
history of the Board, its problems and procedures 
and refers to disparagements by superliberals for 
supposed ruthlessness, severity and trampling on 
constitutional rights of federal employees; and per 
contra, Congressmen and other superpatriot accusations 
of softness towards Communists and other subversives. 

A new chairman, Hiram Bingham, former 
United States Republican Senator, not nearly so good 
as Richardson", succeeded him. Also, there was a new 
chairman of the Civil Service Commission in February, 
1951, who succeeded, but did not improve on, the 
former excellent chairman. Under pressure from 
outside, a change from the standard, 'reasonable 
grounds for bel ief of disloyalty' to a formula harder 
on employees' .••. on all the evidence there is 
a reasonable doubt as to the loyalty was put throueh 
by a majority of the Board with dissenters that 
included me. 

A Republican Congressman from IllinoiS, 
of whom I know nothing but his name, approached the 
problem with an open mouth, fulminating that the 
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Civil Service Commission ' s first job should be to 
get rid of those of the Board who had opposed the 
change in standards. Some political associates and 
workers for the new President from time to time 
sniped at the Board. The Truman created loyalty 
program was superseded by a new, but not much 
different, save in name , Federal Employees Security 
Program in April 1953, asserted by its sponsors to 
be better, and with different appointees that suited 
them. The article I have mentioned (p. 40) re
produces a letter of July 11, 1953, to me from 
President Eisenhower . He , with his never failing 
considerateness of others, expresses his 's incere 
appreciation', adding : 

"In the best traditions of citizenship 
you have given freely of your talent 
and energy for the purpo s e of carrying 
out the Federal employees loyalty 
program, and the Nation is under obli
gation to you for your services in the 
administration of a diffi.cult program." 

No doubt he sent a s imilar c"ommendation to all of 
the retiring members . It is a matter of regret 
that deprecatory comments on the Board and its 
members from Presidential assoc iates and supporters 
were publicized, but that the President's compli
mentary missive was not. 

Somet i mes 'in the stilly night, ere 
slumber's chain has bound me', I recall sArvice on 
the Lo~alty Review Board as "something attempted, 
somethlng done, that earned a night's repose." 

The paper's next subtitle is "Service To 
A Court". 

The United States Supreme Court, in February 
1941, (312 U.S. 717) appointed , an Advisory Committee 
that included me, to assist it in preparation of 
rules of pleading, practice and procedure in criminal 
cases in the District Courts; and lat.er also to 
recommend revision of the rules governing criminal 
appeals. Without extensive experience in criminal 
cases, I suppose I may have been a~poin~ed as a . 
kind of Sancho Panza in a group Whlch IDlght contaln 
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s ome Don Quixotes tilting at windmills. 

In an article on judicial rule-making by 
Robert H. Hall, a judge of Georgia Court of Appeals, 
in 55 American Bar Association Journal (July 1969) 
637 pp. 638-39, he refers to the Committee and adds 
as to its makeup, the comment of that very great 
man, the late Dean John H. Wigmore: 

"This roster guarantees a draft that 
will be progressive yet not too 
advanced for acceptance, uniform yet 
based on varied regional experiences, 
(and) systematic yet not academic ••• " 

The chairman, Arthur T. Vanderbilt, of 
Newark, New Jersey, is remembered as a friend with 
affection and deepest admiration, as a magnificent 
public servant. "Twenty Years of Government in 
Essex County, New Jersey", by an expert who had been 
my college friend, and served the Upson Survey of 
Government in Cincinnati and Hamilton County, Dr. 
Thomas H. Reed (Appleton-Century-Crofts, Inc., 1938). 
It is a scathing chapter on the stupid, supine and 
venal City Council, and a thrilling narrative of 
how Ess ex County was wrested from a spoils organi
zation, transformed into a good government center 
by an aroused citizenship and preserved as such over 
a period of twenty years. Vanderbilt had started 
the fight in 1919 as a thirty year old lawyer, law 
professor and part-time dean of law at New York 
University. He became president of the American Bar 
Association and later Chief Justice of New Jersey, 
where he effected- extraordinary reforms bringing 
about enormous improvement in the administration of 
justice in all New Jersey courts, as a model for 
o~her jurisdictions to emUlate. He did not spare 
hlmself and was a terrific worker to such an extent 
as may have hastened his too early death. In the 
A~visory Committee, he did not 'spare the horses', 
elther, and was an amiable slave driver. I consider 
him one of the greatest men I have known and one of 
the most self-effacing, generous and thoughtful of 
others. 

The Committee had many long meetings, some 
until late at night, in the offices of the Supreme 
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Court building at Washington and in the Federal 
Building in New York City. 

The federal judges of the District of 
Columbia gave the members of the Committee a . 
luncheon at which their Chief Judge was to dellver 
to them an expression of appreciation . Vander?ilt, 
as Committee chairman, was to re spond, expresslng 
t he Committee ' s thanks. He was unable to att~nd 
and after consul tation with s ome of our Commlttee, 
nam~d me as substitute. The luncheon was in the 
"Elizabethan Raleigh Room" of the Raleigh Hotel. 
That put me in mind, I said , of t he freshman who, 
in an ex~minat ion, was asked to descant on one of 
Queen Elizabeth's courtiers . He compl ied with, 
"Sir Walter Rale.i gh was walking along the s treet 
in Coventry and he met the Lady Godiva . He gave 
her his coat and said, ' Roni soit qui mal y pense!", 
which means, "You need this worse than I do." 
"To which she irreverently repl ied, 'DiE=llJ et man 
d:roit''', which trCLIl.:slated in English means, "My 
God, you're right !" The anecdote was recounted over 
35 years ag? , when i~ migh~ have been comparatively 
new. (My w1fe, who 1S a k1nd but keen critic, once 
observed, "Nobody remembers anything in your speeches 
except. the supposed jokes , which they t hen pass off 
as thelrs.") I hope a fair proportion of you may 
have been as much astonished with hearing the 
freshman ' s account of Raleigh ' s gallantry as was 
stout Cortez, in Keats's sonnet, "On first di scover
ing Chapman's Homer ." 

To mention a few other members of the 
Committee of eighteen , Newman F . Baker was an 
admirable professor a t Northwestern Law School , I 
had become acquainted with him when we were fellow 
members of President Hoover's Housing Conference and 
contributed, in the Section of Slums and Bl i ghted 
Areas in 1932 , a paper, "Some Legal Aspects of the 
Slum Problem". We reported, based on authoritative, 
binding current decisions of federal court s , that 
public housing by the Federal Government would not 
be Dr public purpose. When Mro Baker died, Hugh D. 
MacLellan, of Boston, a canny, experienced and. 
delightful former United States Judge, was appolnted 
in his place . 
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Former Chief Judge of the Court of Appeals 
of New York Frederick E. Crane, was an invaluable 
member. So'was the Secretary of the Committee, a 
mine of valuable information, Alexander Holtzoff, 
of the United States Department of Justice. He 
has become a long time Judge and Chief Justice of 
the United States Districtiliurt in Washington. 
Sheldon Glueck, a world famous professor, teaching 
Criminal Law at Harvard Law School, is known 
particularly for his and his wife's profound studies 
of delinquent children andof characteristics in 
early age likely, unless check, to become such. 
Lester B. Orfield, professor of the University of 
Virginia Law School, has become famous by his 
teaching and publications as has George F. Longsdorf, 
of Oakland, California, scholarly author of an 
Encyclopedia of Oriminal Law and of Longsdorf's 
Notes on Decided Cases in Ohio and elsewhere. 

Herbert Wechsler, law professor at 
Columbia, a protege of Mr. Justice Stone, who had 
been dean of the Law Schoolfuere, has served with 
distinction for a considerable time as Executive 
Director of The American Law Institute. 

Professor John B. Waite, of Michigan Law 
School, felt impelled to submit to the Court an 
individual report in 1943. In this he stated, "Like 
every other member, I am in violent opposition to 
some of the Rules as proposed." This was an exag
gerated statement. Not all of the recommendations 
of the Committee were unanimous. In general, those 
in opposition were content to have the views of a 
majority submitted to the court as the Committee's. 
Logomachy and other argument over them were vigorous, 
particularly on Mr. Waite's suggested rule that 
would permit the jury to consider a defendant's 
failure to testify in his own behalf and allow the 
judge and counsel to comment on such failure. The 
majority of the Committee were opposed to the 
suggestion, and it was not accepted by the court. 
There are, I think, very substantial objections to 
having the judge comment on the facts in his charge, 
although that has always been permitted in England. 
It may be more suitable there where the judges have 
been successful triers of fact and cases than with 
us where it has happened that a judge is appointed 
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who never tried a jury case. Apposite is the story 
of an Engli sh equity judge who had never had a common 
law jury trial be ing asked to sit in such to help 
out in a murder cas e.. A handkerchief belonging to 
the accused was involved, and a navvy who had had 
it in his possess ion, interrogated, replied,. "W1?-at 
did I do with the bloody ankerchief? I put lt ln 
me pocket." The judge commented that evidence, 
though of greatest importance, seemed to have 
escaped attention of both the prosec~tion an~ 
defense and said "If the handkerchlef was lndeed 
bloody 'that 'would be strong evidence of the 
comrnis~ion of the crime. " Four of the law professor 
members submitted to the court a statement of their 
views on which they disagreed with the recommendations 
of the Committee . For example, instead of the 
suggested rule for appellate courts that, "Plain 
errors and defects affecting substantial notes may 
be noticed although they are not brought to the 
attention", they submitted unsuccessfully the rule 
should be mandatory rather than permissive, and so, 
would substitute "shall" for "may be noticed". 

By May, 1943, the Advisory Committee sub
mittcd to the Chief Justice a draft, with elaborate 
annotations, accompanied by request which was 
gr anted, to print and distribute copies to the bench 
and bar for criticisms and suggestions to be received 
no l~ter than September, 1943 , and thereafter to 
submlt a draft in final form to the court. The 
statutory procedure prescribed that if the court 
approved the ~raft as submitted, or'modified by the 
court, the Chlef Justice should transmit such final 
draft to the Attorney General , who was to report it 
to the Congress, and that the Rules should take 
effect, unless that body decided otherwise on a 
date three months after adjournment of its'next 
general session. The Congress made no objection 
and the Rules went into effect. 

After the first draft was submitted to the 
~ou~t, a Justice sent word that if the Committee 
lnslsted on retaining a certain proposed rule he 
w?uld vote against adoption of all sixty rule~. This 
IDlnatory message was comparable to the apocryphal 
terse story of Elijah , who lived in a cave with some 
bears. Bad boys mocked and threw stones at him and 
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d he warned "If you keep doing that I shal~ call 
~~e bears and'they will eat you. " The b?ys dld, 
Elijah did, and the bears d~d •. The CO~l~tee re
tained the proscribed rule In l~S ~ubmlsslon~ The 
court with some changes and omlSSlons, put ltS 
impri~atur on the Rules, and the disapproving Justice 
voted no. I shall mention only a few of the Rules 
or submissions . 

An address by me in September, 1942, to 
the Missouri Bar Association, printed in its Bar 
Journal, October, 1942, pp. 163-166, refers briefly 
to a few samples of the Committee's recommendations 
which were then under study and later adopted by 
the court and to some that were not. Of the latter, 
one relates to alibi, of which a classic definition 
is, "You proves you was some place where you wasn't," 
The provision suggested by the Committee but not 
accepted, was that when one intends to rely on this 
defense, he must give notice before trial to the 
prosecution and say where he is going to maintain 
he was and at what time. A similar provision pre
vails in a number of states and gives the prosecution 
opportunity to investigate the strength or otherwise 
of and better to dispute the proposed alibi. 

A non-obligatory (to avoid constitutional 
questions) pretrial procedure such as is used under 
the Civil Rules of Procedure was not accepted by the 
Court. Neither was a suggestion that the prosecution 
be allowed to take depositions with the defendant 
confronting the witnesses in criminal cases. Accepted 
was a provision for use of alternate jurors in case 
of inability arising at any time before verdict, oi' 
any regular juror to serve. The court in acceptance 
cut down the use of such jurors only to a time 
preceding the deliberations of the jury. 

Rule 2 is: 

"Purpose and Construction. These 
rules are intended to provide for the 
just determination of every criminal 
proceeding. They shall be construed to 
secure simplicity in procedure, fairness 
in administration , and the elimination 
of unjustifiable expense and delay." 
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Doubtless, withalterations subsequently made, the 
rules have been wo rthwhile. But they are not 
self-executing and require implementation. For 
their more complete success and towards attainment 
of an ideal, they must be supplemented in operation 
through strong and persistent effort, of wise, non
partisan judges of high character and ability, 
chosen on a non-partisan basis, aided by an un
selfish and public-spirited bar, and personnel 
appointed under a genuine merit system. May such 
desiderata in the not too distant future be 
measurably achieved! 

Murray Seasongood 




